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Topic: Funding Trust-Owned Life Insurance – Selecting the Best 
Option.

MARKET TREND: Although a higher federal estate tax exemption means fewer 
families will face federal estate tax exposure, the use of trusts in life insurance 
plans will continue to serve numerous practical and tax planning needs.      

SYNOPSIS: Planning with trust-owned life insurance (“TOLI”) must consider 
the funding of premiums into the trust.  Numerous funding methods exist, 
including: (1) annual exclusion gifts, (2) lump-sum gifts of gift and GST tax 
exemption, (3) split-dollar arrangements, (4) installment sales to ILITs or (5) 
a combination thereof, with each method varying in terms of administrative 
complexity and tax-efficiency.         

TAKE AWAYS: TOLI is beneficial for creditor and beneficiary protection 
purposes, wealth management, state estate tax planning, and income tax 
planning. The selection of the best premium funding method will depend on each 
family’s particular circumstances and goals, and the level of on-going support 
they will have from their insurance, tax, and legal advisors (including policy and 
funding reviews). Generally, annual exclusion or lump sum gifts are the most 
efficient approach for individuals with estates closer to the $5 million federal 
estate tax exemption.  Larger estates, however, will benefit greatly from combining 
these gifts with more advanced funding methods, such as loans or installment 
sales, particularly given the current, low interest environment. 

PRIOR REPORTS: 13-08; 12-41; 12-28; 12-22

Prior to recent tax law changes, holding life insurance through an irrevocable trust 
was standard protocol for estate planning, and it continues to serve many practical 
purposes. Individuals, however, must consider the practicalities of trust funding 
in order to select the most suitable and tax-effective premium funding method for 
TOLI policies.  

WHY CONTINUE TO USE TOLI

Before 2013, most individuals placed life insurance into an irrevocable life 
insurance trust (“ILIT”) in order to prevent taxation of the life insurance 
proceeds in the insured’s estate.  The permanent increase in the federal estate 
tax exemption to $5.25 million,1 however, raises the question of whether many 
families still need ILITs for estate tax planning.  

Yet TOLI remains beneficial for numerous reasons.  A trust offers creditor 
protection for beneficiaries (as in cases of bankruptcy or divorce) and provides 
centralized (and possibly professional) wealth management, particularly for 
younger beneficiaries who are not prepared to handle large or sudden ascensions 
to wealth.  Further, ILITs limit exposure to state estate taxes in states with 
separate estate tax systems or no state income taxes, which typically have much 
lower exemptions than the federal estate tax exemption amount.

The AALU Washington
Report is published by
AALUniversity, a
knowledge service of the 
AALU. The trusted source 
of actionable technical and 
marketplace knowledge for 
AALU members—the na-
tion’s most advanced life 
insurance professionals.

The AALU Washington
Report is prepared by the 
AALU staff and Greenberg 
Traurig, one of the nation’s 
leading law firms in tax and 
wealth management.

Greenberg Traurig LLP
Jonathan M. Forster
Martin Kalb
Richard A. Sirus
Steven B. Lapidus
Rebecca Manicone

Counsel Emeritus
Gerald H. Sherman 1932-2012
Stuart Lewis 1945-2012

Washington Report 13-26

TOPIC:  Supreme Court Decision on DOMA Transforms Planning for Same-
Sex Couples. 

MARKET TREND:  Two recent landmark decisions by the U.S. Supreme 
Court will fundamentally alter and further complicate tax and benefit 
planning for same-sex couples.  Married same-sex couples will need 
immediate guidance, particularly regarding opportunities to file amended 
federal tax returns.

SYNOPSIS:  In United States v. Windsor, the U.S. Supreme Court held as 
invalid §3 of the Defense of Marriage Act (DOMA), which defined marriage 
for all federal law purposes as only a legal union between a man and a 
woman. Now, the federal definition of marriage must recognize the “lawful 
marriages” of same-sex couples.  The decision impacts hundreds of federal 
laws that apply to married individuals and will provide same-sex married 
couples with the same federal rights and obligations as heterosexual married 
couples. 

The Windsor case, however, did not deal with the provision of DOMA that 
lets states refuse to recognize same-sex marriages performed in other states.  
Further, in Hollingsworth v. Perry, decided on the same day as Windsor, 
the U.S. Supreme Court declined to rule directly on whether states can 
define marriage as only between a man and a woman, dismissing the case on 
procedural grounds.  This means the recognition of same-sex marriages will 
vary state to state, resulting in continued complexity in planning for same-
sex spouses, with an intense focus on state law issues. The Supreme Court 
also did not address the impact of its decisions on civil unions, domestic 
partnerships, or similar state law concepts, which may lead to further 
uncertainty in same-sex couple planning.

Regardless, the Windsor decision will have sweeping effects in numerous 
planning areas for married same-sex couples, including federal estate and 
gift taxes, federal income taxes, employee benefits, and federal spousal 
benefits (e.g., Social Security survivor benefits, veteran spousal benefits, 
etc.). Importantly, married same-sex couples may be able to file amended 
estate, gift, and/or income tax returns to amend returns filed in the past 
three years to reflect changes in marital status. 

TAKE AWAYS:  Married same-sex couples should meet with their advisors 
promptly to determine the potential impact of the Windsor decision on their 
current plans. As a threshold matter, couples will need to determine whether 
they can take the position that they have a “lawful marriage” for federal law 
purposes (e.g., did they marry in a state recognizing same-sex marriages, did 
they comply with its requirements, do they reside in that state or in another 
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state recognizing same-sex marriages, and if not, what are the potential ramifications). 

For same-sex couples with lawful marriages, immediate questions should include:   

• How should the couple handle changing their federal tax status with employers (Form W-4) and how will it 
impact their compensation and benefits (e.g., withholding)? 

• Can and should the couple file an amended federal tax return (whether income, gift, and/or estate)?  Are 
any state tax returns also impacted? 

• What federal benefits should or must be changed to name the spouse as a beneficiary? 
• Are there any federal benefits available to be claimed immediately?

As some of these questions are time-sensitive (e.g., there is generally a three-year limit on amending federal 
returns), same-sex married couples should meet with advisors sooner rather than later.

Since the Windsor decision impacts such a wide-array of issues for tax and benefit planning purposes, in both 
the short and long-term and at the federal and state level, we will provide additional reporting with more 
detailed analyses of the decision’s effects, as well as practical planning considerations and strategies.

PRIOR REPORTS: 97-41; 96-7.

MAJOR REFERENCES: United States v. Windsor (Sup. Ct. Doc. No. 12-307, Decided June 26, 2013); 
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In order to comply with requirements imposed by the IRS which may apply to the Washington 
Report as distributed or as re-circulated by our members, please be advised of the following:

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE 
USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED 
BY THE INTERNAL REVENUE SERVICE.

In the event that this Washington Report is also considered to be a “marketed opinion” within 
the meaning of the IRS guidance, then, as required by the IRS, please be further advised of the 
following:

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING 
OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, 
BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN 
INDEPENDENT TAX ADVISOR.
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http://27f13981534f1340e7c8-72f5166a76a751d345a3066a97396d1d.r49.cf1.rackcdn.com/12-144_8ok0.pdf



